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Meeting human rights commitments and ratifying international 
human rights treaties have been topical issues in September 
this year. Against the backdrop of the Millennium Development 
Goals (MDGs) Review Summit and the United Nations’ annual 
treaty signing event, civil society organisations (CSOs) have 
called on the South African government to meet its human rights 
commitments and ratify key human rights treaties.

The South African government prepared its 2010 MDG country 
report, which CSOs believe presents an incomplete picture of 
poverty and inequality in South Africa. Many have voiced the need for 
South Africa to strengthen its efforts to meet the MDGs. A seminar 
held on 15 September 2010 expressed this concern and called for a 
streamlined and efficient MDG monitoring process to be established. 
The seminar was organised by the Community Law Centre, the Black 
Sash, the People’s Health Movement South Africa, the National 
Welfare, Social Service and Development Forum and Global Call to 
Action against Poverty South Africa. The seminar also stressed the 
importance of improving communication and engagement between 
civil society and government. The government’s support is also 
needed in bringing about localised awareness of human rights and 
the MDGs at district and community levels.

Parliaments also have a crucial role and responsibility in meeting 
the MDGs, something that the 2010 MDG Review Summit Outcome 
Document emphasised.

Furthermore, the ratification of relevant human rights treaties 
would contribute to achieving the MDGs. This is because treaties 
impose a legal obligation for compliance with development 
goals. Ratification would thus provide such a legal obligation and 
accountability framework for ensuring that development needs 
are fully realised. In this regard, South Africa’s prolonged delay 
in ratifying the International Covenant on Economic, Social and 
Cultural Rights (ICESCR) was raised as an issue of concern at the 
seminar. The ICESCR is a human rights treaty that is right at the 
nexus of development and human rights, because it seeks to secure 
important rights necessary for sustainable human development. 
It is a guiding tool for the adoption and implementation of socio-
economic policies and legislation, especially those called for in the 
MDGs. There is reason to hope that South Africa will ratify this treaty 
soon, since President Jacob Zuma indicated on 4 May 2010 that 
issues surrounding ratification have been placed on the agenda of 
key government departments.

The articles in this issue illustrate the importance of implementing 
socio-economic rights effectively, especially for vulnerable groups. 
Achieving this in South Africa requires the government to meet 
its human rights commitments, including the MDGs, and also to 
ratify key treaties, such as the ICESCR, that protect the poor and 
vulnerable.

Lilian Chenwi, editor-in-chief
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Advancing adolescents’ sexual health rights in Africa
Ebenezer Durojaye and Rebecca Amollo

In many parts of Africa, issues relating to the 
sexuality of young people are shrouded in secrecy 
and taboos. The result is that many adolescents 
are ignorant about their sexuality and unable to 
avoid sexual ill health. This can have grave sexual 
and reproductive consequences. 

For instance, it is estimated that about 15 million adoles-
cent women aged 15 to 19 give birth annually (De Bruyn 
and Parker, 2004). Many of these births occur in develop-
ing countries, where high fertility rates can prejudice the 
health of young women. The average rate for births per 
1000 young women in sub-Saharan Africa is put at about 
143, compared to 25 and 59 in Europe and Central Asia re-
spectively (WHO, 2004). In addition, sexually transmitted 
infections (STIs), excluding HIV and AIDS, are the second 
most important cause of loss of health in women, especial-
ly young women, and it is estimated that adolescents in 
the age group 15–19 constitute about 70% of the 23 million 
people living with HIV in the region (UNAIDS, 2009). The 
infection rate among young women is almost three times 
that of young men in the region.

Access to sexual health services and advice for ado-
lescents remains difficult for a number of reasons. These 
include negative attitudes on the part of health care pro-
viders, lack of youth-friendly health care services, the need 
for parental consent, a lack of information on sexuality and 
sociocultural practices. Consequently, many young adoles-
cents in the region continue to bear the burden of sexual 
and reproductive ill health and preventable loss of life.

Against this backdrop, we examine how adolescence 
and childhood have been construed in many societies and 
the implications of this for the enjoyment of sexual health 
rights in those age groups. We argue that adolescents 
have been unfairly treated as people incapable of express-
ing their sexuality and denied information and knowledge 
necessary for preventing sexual ill health, and we propose 
that parents, guardians and policymakers adopt a more 
realistic and holistic approach to adolescent sexuality in 
Africa. The approach must be grounded in respect for the 
human rights and dignity of adolescents.

How childhood and adolescence are 
construed in different societies
According to the World Health Organization (WHO), 
adolescents are people in the 10–19 age group, while 
young persons are those aged 15 to 24 (UNDP et al., 2002). 
Adolescents, by this definition, fall within the definition 
of children contained in the Convention on the Rights 
of the Child, 1989 (CRC), and the African Charter on the 

Rights and Welfare of the Child, 1990 (African Children’s 
Charter).

Development varies depending on the stage of adoles-
cence. The early years of adolescence (10–14) usually see 
the beginning of sexual maturation and abstract thinking 
(Jenkins, 1999). Despite this developing maturity, most 
societies equate adolescence with childhood. This implies 
that adolescents, like children, are vulnerable, dependent, 
weak and innocent (Piper, 2000). It is a view of adolescents 
that sees them as always needing protection and that jus-
tifies steps being taken to afford them that protection in 
society. This attitude is paternalistic. It sees adolescents – 
erroneously – as asexual and incapable of anything good or 
of discerning wrong from right. Premarital sex for adoles-
cent girls, in particular, is more or less regarded as forbid-
den fruit. This leads Gagnon and Simon (1973) to conclude 
that ‘learning about sex in our society is learning about 
guilt; conversely learning about how to manage sexuality 
constitutes learning how to manage guilt’.

The human rights of adolescents to express them-
selves have not been accorded the respect they deserve. 
Often, society tries to live the lives of adolescents for them 
– and this is where the challenge lies. At what point should 
control of the affairs of adolescents give way to respect for 
their fundamental rights and freedoms? How do we ensure 
that society’s efforts to protect children and maintain pub-
lic morality do not, in fact, interfere with their sexual well-
being and expose them to harm? Steps taken to protect 
adolescents must be balanced with standards relating to 
children and adolescents recognised in international and 
regional human rights instruments.

Sexuality: A contested subject
Issues relating to sexuality are widely perceived as con-
tentious. Students of sexuality often appear to share the 
prevailing cultural view that sexuality is not an entirely le-
gitimate study. Perhaps human sexuality is so often mis-
conceived because it is equated with sex, whereas, in fact, 
it  is much more. Unlike the physiological act of sex, human 
sexuality connotes the totality of human being. It includes 
the biological, physiological, sociocultural and ethical 
components of sexual behaviour.

The WHO (2006) has provided a working definition of 
sexual rights that includes the rights

to access to sexual and reproductive healthcare •	
services;
to seek, receive and impart information related to •	
sexuality;
to sexuality education;•	
to respect for bodily integrity;•	
to choose one’s partners;•	



4

ESR Review       Vol 11 Issue 2 2010

The CRC strives to balance parental responsibility with 
children’s rights to exercise free choice in matters con-
cerning themselves. However, article 12 of the CRC, which 
enjoins states to assure children of the right to form and 
express their views in all matters affecting them, can be 
invoked to support the right to autonomous decision-
making for adolescents in the context of sexual health 
services. Furthermore, article 16 recognises adolescents’ 
right to privacy. In some of its concluding observations to 
states parties to the CRC, the United Nations (UN) Com-
mittee on the Rights of the Child (CRC Committee) has af-
firmed the need to guarantee adolescents’ right to privacy 
when seeking sexual health information and services (see 
CRC Committee Concluding Observation: Djibouti, UN 
doc. CRC/CI5/Add.131 para 46). In its General Comment 3 
on HIV and AIDS and the rights of the child (UN doc. CRC/
GC/2003/3) and General Comment 4 on adolescent health 
and development in the context of the CRC (UN doc. CRC/
GC/2003/4), the Committee specifically urged states par-
ties to promote adolescents’ sexual health and to respect 
their right to privacy and confidentiality in relation to 
sexual health services. This interpretation would seem to 
require African governments to take steps to remove bar-
riers to confidential access to sexual health services for 
adolescents in the region. It also implies that African gov-
ernments must accord due respect to children and adoles-
cents expressing their sexual autonomy.

The right to non-discrimination
With regard to adolescents, discrimination may arise 
where laws and policies debar them, solely on the basis of 
their age, from access to information and services in rela-
tion to their sexuality. More specifically, if access to infor-
mation and services on sexual health is deliberately denied 
to female adolescents or adolescents in rural areas for reli-
gious or cultural reasons, that could amount to discrimina-
tion. Both the International Covenant on Civil and Political 
Rights (ICCPR) (article 2) and the ICESCR (article 2) pro-
vide that everyone is equal before the law and that no one 
should be subjected to discrimination based on sex, race, 
religion, political belief or other status. The UN Human 
Rights Committee (HRC) has noted: ‘Non-discrimination, 
together with equality before the law and equal protec-
tion of the law without discrimination, constitutes a basic 
and general principle relating to the protection of human 
rights’ (HRC General Comment 18 on non-discrimination, 
UN doc. A/45/40 Vol 1, para 1).

Article 2 of CEDAW urges states to take measures to 
eliminate all forms of discrimination against women. 
Article 12 specifically provides for access to health care 
services to women on an equal basis with men. This provi-
sion can, no doubt, be invoked to ensure access to sexual 
health services for female adolescents. The Committee on 
the Elimination of Discrimination against Women (CEDAW 
Committee) has interpreted it to apply to the needs of girls, 
and has urged states to eliminate discrimination in health 
care services to women and girls in their countries (CEDAW 
Committee General Recommendation 24 on women and 

to decide to be sexually active or not;•	
to consensual sexual relations; and•	
to pursue a satisfying, safe and pleasurable sex life.•	

The definition also explains that sexual rights ‘embrace hu-
man rights that are already recognized in national laws, in-
ternational human rights documents and other consensus 
statements’. It is clear from this explanation that certain 
human rights such as the rights to dignity, privacy, non-
discrimination, information and life, are all relevant to 
adolescents’ sexuality.

While human sexuality generally has been a subject 
of controversy, adolescents’ sexuality has been the most 
contested. There is often heated disagreement on wheth-
er sexual health services or advice should be available to 
adolescents without the consent of their parents or guard-
ians. This obsolete debate is usually premised on the pre-
sumption that adolescents are incapable of making com-
petent decisions affecting their lives. However, the House 
of Lords (United Kingdom), in Gillick v West Norfolk and 
Wisbech Area Health Authority and Another [1985] 3 All E.R. 
403, affirmed that a girl under 16 could seek contraceptive 
treatment and advice without the need for parental con-
sent, provided she understood the nature of the treatment 
and its implications.

Protection of adolescents’ sexual health in 
international law
Notwithstanding the negative perceptions about adoles-
cent sexuality in many parts of Africa, there are interna-
tional and regional human rights instruments that can be 
invoked to advance the sexual health and rights of ado-
lescents in Africa. These include the CRC, the Convention 
on the Elimination of All Forms of Discrimination against 
Women, 1979 (CEDAW), the African Children’s Charter 
and the Protocol to the African Charter on Human and Peo-
ples’ Rights on the Rights of Women in Africa, 2003 (African 
Women’s Protocol). These instruments guarantee a number 
of fundamental rights which can be invoked to advance the 
sexual health and rights of adolescents. This paper focuses 
on the rights to autonomy and non-discrimination.

The right to autonomy
With regard to sexual health, the right to autonomy or 
self-determination implies the right of an individual to 
take decisions freely and independently of others, free 
of discrimination or coercion, on matters regarding his or 
her sexuality. An important element of this right is choice. 
Although the right to autonomy is not specifically guar-
anteed in any human rights instrument, it is nonetheless 
intrinsically linked to other rights, such as those to privacy, 
security, liberty and dignity. These combinations of rights 
form the basis of an individual’s right to make choices with 
regard to his or her sexuality. They support the entitlement 
of adolescents to seek confidential information and serv-
ices with regard to their sexual health without parental 
consent (Center for Reproductive Law and Policy and the 
Child and Law Foundation, 2002).
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health, UN doc. A/54/38 Rev. 1 para 12). These clarifica-
tions would seem to cover the elimination of discrimination 
against female adolescents seeking sexual health services.

One of the CRC’s core principles is non-discrimination. 
It is guaranteed under article 2 of the CRC, which prohibits 
discrimination against children. A purposive interpretation 
of the CRC would suggest a proscription of practices that 
discriminate against adolescent girls by restricting their 
access to sexual health services. The CRC Committee has 
explained that discrimination against girl children often 
leads to their being denied access to sexuality information 
and services, and has expressed concerns about the nega-
tive implications of gender-based discrimination combined 
with taboos on or judgemental attitudes to sexual activity 
by girls (CRC Committee General Comment 3 on HIV/AIDS 
and the rights of the child, UN doc. CRC/GC/2003/3, paras 
7 and 8). States are thus urged to take adequate measures 
to eliminate gender-based discrimination, which makes the 
girl child more vulnerable to STIs and HIV infection.

Article 3 of the African Children’s Charter proscribes 
discrimination against every child, irrespective of the 
child’s or his/her parents’ race, religion, sex, ethnic group, 
language, birth and other status. Equally, article 2 of the 
African Women’s Protocol specifically calls for states to 
eliminate all forms of discrimination against women in the 
region. Article 1 of this Protocol broadly defines discrimi-
nation against women and girls to include ‘any distinc-
tion, exclusion or restriction or any differential treatment 
based on sex and whose objectives or effects compromise 
or destroy the recognition, enjoyment or the exercise by 
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women, regardless of their mental status, of human rights 
and fundamental freedoms in all spheres of life’.

Furthermore, article 5 of the African Women’s Protocol 
urges states to take adequate steps and measures to elimi-
nate harmful traditional practices which entrench discrimi-
nation against women and girls in the region. Also, the Pro-
tocol contains broad and radical provisions relating to the 
sexual and reproductive health needs of women and girls in 
Africa. For instance, in article 14, the Protocol explicitly guar-
antees women’s and girls’ sexual and reproductive rights.

Conclusion
Despite the negative perceptions and construction of ado-
lescent sexuality in many societies, there are provisions un-
der international human rights law to advance the sexual 
health needs of adolescents. African governments cannot 
continue to treat adolescents’ sexuality with pretence and 
moralisation. This will merely drive their sexual activities un-
derground, which may, in the long run, be harmful to them. 
A better approach is to face the reality that more and more 
adolescents are engaging in sexual activity at an early stage. 
They need a safe and supportive environment where their 
rights are upheld and their sexual health needs met.

Ebenezer Durojaye is a doctoral candidate in 
the Department of Constitutional Law at the 
University of the Free State. Rebecca Amollo is 
a lecturer and doctoral candidate in the Faculty 
of Law at the University of the Western Cape.
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(v)	 the processes of determination and publication by 
the Director-General of one or more reference price 
lists for services rendered, procedures performed and 
consumable and disposable items utilised by catego-
ries of health establishments, health care providers or 
health workers in the private health sector which may 
be used—
(i)	 by a medical scheme as a reference to determine 

its own benefits; and
(ii)	 by health establishments, health care providers 

or health workers in the private health sector as 
a reference to determine their own fees,

	 but which are not mandatory … 

History of the NHRPL
The National Health Bill [B32—2003] that was introduced 
in the National Assembly dealt with the Minister’s pow-
ers to make regulations (clause 95). That provision did 
not include any powers like those eventually contained 
in sections 90(1)(u) and (v) of the NHA. The need for such 
provisions arose some time between 8 August 2002 and 
the adoption of the NHA on 26 November 2003 following 
the findings of the Competition Commission (the Com-
mission) in complaints against the South African Medical 
Association (SAMA) and the Board of Healthcare Funders 
of Southern Africa (BHF) respectively. The NHA was only 
assented to on 18 July 2004 and published in Government 
Gazette No 26595 on 23 July 2004.

The first complaint considered SAMA’s annual publica-
tion of ‘tariffs for the pricing of the provision of medical ser-
vices’. The second complaint considered the BHF’s annual 
publication of ‘benchmark tariffs for healthcare services’ 
(see Competition Commission v Board of Healthcare Funders 
of Southern Africa, Case No 07/CR/Feb05, 3 March 2005; 
Competition Commission v South African Medical Association, 
Case No 23/CR/Apr04, 26 April 2004). After the conclusion 
of the Commission’s investigation, the Competition Tribunal 
– by consent between the BHF and SAMA on the one hand 
and the Commission on the other – ordered that the collec-
tively determined price lists of industry players violated sec-
tion 4(1)(b)(i) of the Competition Act 89 of 1998 and that the 
BHF and SAMA would cease such conduct. This section pro-
hibits agreements or concerted practices by firms in a hori-
zontal relationship that result either directly or indirectly in 
the fixing of a purchasing or selling price.

The DoH and the Council for Medical Schemes (CMS) 
recognised that some sort of reference price list was nec-
essary in order to ensure stability in the health financing in-
frastructure – for example, in order to have a standardised 
method by which providers billed and by which funders 
paid. It was thus to fill the void created by the consent or-
ders that the NHRPL process was to be brought in by regu-
lations issued in terms of section 90(1) of the NHA.

Case review

Regulating private power in health
Jonathan Berger and Adila Hassim

Hospital Association of South Africa v Minister of Health 
and Another [2010] ZAGPPHC 69 (HASA case)

On 28 July 2010, Ebersohn AJ of the North Gau-
teng High Court reviewed and set aside regula-
tions purportedly made in terms of section 90(1)
(u) and (v) of the National Health Act 61 of 2003 
(NHA). As a result of this judgment, the Regula-
tions Relating to the Obtainment of Information 
and the Process of Determination and Publication 
of the Reference Price List (the Regulations) and 
all related acts – including the determination and 
publication of the annual national health refer-
ence price list (NHRPL) – are now invalid.

In this case review, we consider the implications of the 
HASA judgment for the regulation of private health service 
pricing. This, in our view, is an integral part of the state’s 
positive obligations that flow from the right to have access 
to health care services as contemplated by section 27 of 
the Constitution of South Africa (the Constitution). After 
considering a brief history of the NHRPL, we analyse the 
key findings of law and their implications.

We come to the conclusion that, as it stands, the HASA 
judgment makes it very difficult for the Department of 
Health (DoH) to persist with an NHRPL mechanism by way 
of amendments to the Regulations. In our view, Ebersohn 
AJ’s interpretation of the legal framework undermines the 
ability of the state to comply with its positive obligations 
in relation to the right to have access to health care serv-
ices. Mindful of the fact that none of the respondents has 
sought leave to appeal, and recognising that an NHRPL 
may indeed be an ineffective tool for ensuring reasonable 
pricing of private health care services, we propose an alter-
native process below.

The relevant provision in the NHA
Section 90(1) of the NHA empowers the Minister of Health 
(the Minister), ‘after consultation with the National Health 
Council’, to make regulations on a range of topics. The rel-
evant subsections deal with the following:

(u)	 the processes and procedures to be implemented by 
the Director-General in order to obtain prescribed 
information from stakeholders relating to health 
financing, the pricing of health services, business 
practices within or involving health establishments, 
health agencies, health workers and health care pro-
viders, and the formats and extent of publication of 
various types of information in the public interest and 
for the purpose of improving access to and the effec-
tive and efficient utilisation of health services;
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dures in terms of which the DG might thereafter deter-
mine an NHRPL (para 66).
Ebersohn AJ also held that an NHRPL had to be an ef-

fective guideline with reasonable rates that were ground-
ed in the reality of operating costs. We agree. But that is 
where our agreement ends. In our view, the following key 
findings of law – were they to be part of any appeal – would 
be vulnerable to attack:

The regulations impermissibly conflated subsections 
(1)(u) and (1)(v), the first of which related to calls for infor-
mation from stakeholders and the second to the determi-
nation of an NHRPL (para 42).

Any NHRPL issued in terms of subsection (1)(v) should 
reflect the actual prices charged for services rendered, 
procedures performed and items utilised, with it therefore 
being impermissible to take into account considerations 
other than these prices (paras 42 and 48).

The purpose of section 90(1)(v) was not to regulate the 
private health care industry (as stated by the DoH); hence 
the Regulations constituted administrative action taken 
for an ulterior purpose and were therefore invalid (paras 
54 and 164).

Whether these findings are sound or not, in the ab-
sence of an appeal they stand and are binding on the DoH. 
They will therefore have an impact on the way forward for 
the DoH. These findings of law are now discussed in more 
detail.

It should be noted that there were other findings of law 
in the HASA case that, in our view, would also be vulner-
able to attack. For example, Ebersohn AJ was incorrect in 
stating that the Constitutional Court, in Minister of Health 
and Another NO v New Clicks South Africa (Pty) Ltd and 
Others 2006 (8) BCLR 872 (CC) (New Clicks), had held that 
the making of regulations constituted administrative ac-
tion. There were different views on this issue among the 
judges and no majority prevailed.

Conflation of subsections (1)(u) and (1)(v)
At the heart of Ebersohn AJ’s judgment is a finding that 
it was impermissible to compile an NHRPL under subsec-
tion (1)(v) on the basis of the information contemplated in 
subsection (1)(u) – that in doing so, the regulations imper-
missibly conflated the two subsections. While subsection 
(1)(v) is indeed the only provision of the NHA that deals 
expressly with NHRPLs, there is nothing in the legislation 
that prohibits the making of regulations that rely on more 
than one of the empowering provisions in section 90(1). 
There is simply no statutory basis to conclude, as Eber-
sohn AJ does, that ’[t]he only provisions in the NHA that 
are concerned with a reference price list are to be found in 
sub-section 90(1)(v) of the NHA’ (para 44).

In support of his position, Ebersohn AJ refers to sections 
12, 13, 14, 74, 75 and 76 of the NHA, all of which deal with 
‘the provision of and access to information’ in respect of 
health care services, patient health records and health sys-
tems. He then correctly argues that sections 90(1)(u) and 
(v) ‘are designed and are intended to achieve different and 
discrete purposes under the NHA’ (para 47). After doing so, 

It was further agreed that the CMS, as a party acting 
in the public interest as opposed to commercial interest, 
would develop a ’reference’ price list. This would be based 
as closely as possible on the actual cost of health servic-
es (CMS, 2005: 43). However, as the CMS itself acknowl-
edged, establishing a methodology is extremely complex 
and a number of revisions to the methodology have been 
necessary. Indeed, as the court dispute regarding the Reg-
ulations demonstrated, even in 2009 the methodology re-
mained a serious challenge.

The extent to which the NHRPL has been useful as any-
thing other than a billing and coding structure is question-
able. The Hospital Association of South Africa (HASA) and 
concentrated parts of the market have not relied on the 
NHRPL and instead determine their own fee levels. Also, 
many providers have instituted a system of balance billing 
so that it is the patients who pay out of their own pockets 
for a part of the fee. Medical schemes may use the NHRPL 
as a benchmark, but it is used in different benefit options 
merely to describe the level of reimbursement.

Finally, the NHRPL has not been successful at ensuring 
transparency in the manner in which private health serv-
ices and goods are priced. Indeed, an unintended conse-
quence of the NHRPL is that it can cause inflation in prices 
where some providers use it as a justification for increas-
ing the price of a service even when there has not been an 
increase in the cost of that particular service. As a result, 
the NHRPL has been unable to contain cost escalation in 
the private sector – especially in the hospital and specialist 
markets.

In any event, the NHRPL was meant to be an interim 
measure until a more appropriate mechanism for price 
determination could be established. In our understanding, 
this was the rationale behind the National Health Amend-
ment Bill [B65—2008] that was published in the Govern-
ment Gazette on 2 June 2008. Despite the flaws in that Bill, 
which has since lapsed, it was the first step towards a sys-
tem of levelling the playing field among funders and pro-
viders in the private health sector and ensuring transpar-
ency in the pricing of health services (ALP and TAC, 2008).

Analysis of the HASA judgment
In our view, the HASA judgment provides a mixed bag of 
findings of law: some sound and others with a weak legal 
basis or none whatsoever. In terms of his two key sound 
findings, each of which would have been sufficient to strike 
the regulations down, Ebersohn AJ held as follows:

There was no evidence in the record to show that the •	
requirement of consultation – as set out in section 90(1) 
of the NHA – had been met. Not only had the National 
Health Council (NHC) not been consulted, but there was 
no evidence to show that the Regulations had ever been 
discussed at any meeting of the NHC (paras 21–28).
Section 90(1)(v) of the NHA did not permit the Minis-•	
ter to make regulations that delegated to the Director-
General (DG) the power to develop a methodology for 
determining an NHRPL. Instead, the section empow-
ered the Minister to prescribe the processes and proce-
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Neither the SAMA nor the BHF 
tariffs were designed or published 
to be a reflection of actual prices 
charged

however, he suddenly jumps to a conclusion without mak-
ing any cogent argument as to why subsections (1)(u) and 
(v) must be read as being independent of each other. He 
makes no argument as to why the two subsections cannot 
be read as supportive of each other.

By Ebersohn AJ’s logic, it would also be impermissible, 
for example, to make regulations that deal generally with 
communicable diseases (subsection (1)(j)) and particularly 
with notifiable medical conditions (subsection (1)(k)), with 
the latter being a subset of the former. Similarly, subsec-
tion (1)(e) deals with human resource development and 
subsection (1)(f) focuses on ‘co-operation and interaction 
between private health care providers and private health 
establishments on the one hand and public health care 
providers and public health establishments on the other’. 
Again, the latter includes a key aspect of the former.

It is indeed possible – and indeed appropriate, as the 
legislative history of section 90(1) of the NHA shows – for 
subsection (1)(v) to be read as working in tandem with that 
part of subsection (1)(u) concerned with ’improving access 
to … health services’. The fact that subsection (1)(u) is also 
aimed at ‘improving … the effective and efficient utilisa-
tion of health services’ simply makes it plain that the in-
formation to which the subsection refers may be read to 
include – but not be limited to – the NHRPL processes con-
templated by subsection (1)(v).

Reflecting actual prices charged
The finding that subsection (1)(v) of the NHA speaks to 
NHRPLs that reflect ‘actual prices for services rendered, 
procedures performed and items utilised’ (para 47) ap-
pears to result directly from Ebersohn AJ’s finding that the 
regulations impermissibly conflated subsections (1)(u) and 
(1)(v). It also results from an apparent failure to consider 
the reason why the relevant subsections were included in 
the NHA. But when considered in their historical context, 
the NHRPLs contemplated by the NHA cannot be seen as 
lists that reflect ‘actual prices for services rendered, proce-
dures performed and items utilised’.

Neither the SAMA nor the BHF tariffs were designed or 
published to be a reflection of actual prices charged; they 
were intended rather as tariffs that, in the case of SAMA, 
its members were recommended to charge, and, in the 
case of the BHF, its members were recommended to reim-
burse. In respect of both sets of tariffs, the type of informa-
tion identified in section 90(1)(u) of the NHA would have 
been necessary for their development and publication.

Ebersohn AJ’s finding that it was impermissible for the 
NHRPLs to take into account considerations other than the 

actual prices charged for services rendered, procedures 
performed and items utilised appears to be based on

a decontextualised and ahistorical understanding of •	
the text of section 90(1)(u) and (v) of the NHA;
his flawed argument that it was impermissible to ‘con-•	
flate’ the sections; and
an impoverished understanding of the meaning of ac-•	
cess to health care services, which, as New Clicks makes 
plain, includes both availability and affordability.

Further, nowhere in his judgment is there any acknowl-
edgement of the state’s need and constitutional duty to 
take steps to reduce health service costs, as expressly 
recognised in New Clicks. Nor is there an interpretation of 
the subsections in terms of the stated objects of the NHA. 
Section 2 of the NHA makes it clear that important objects 
of the NHA include: to regulate national health, to provide 
uniformity in respect of health services and to establish a 
national health system that encompasses public and pri-
vate providers and that sets out the rights and responsibili-
ties of various role-players, including private health provid-
ers and establishments. It is therefore unsurprising that he 
comes to his problematic and flawed conclusion in respect 
of relevant considerations. What the purpose would be of 
publishing a list of actual charges for goods and services is 
also not explained in the judgment.

Purpose of the NHRPL
What is clear from the HASA judgment is that the purpose 
of the NHRPL cannot be to regulate the health care indus-
try. According to Ebersohn AJ’s interpretation of the NHA, 
such a purpose ‘for the promulgations [sic] of the regula-
tions [was] contrary to the provisions of section 90(1)(v) of 
the NHA’ (para 53). The Regulations were therefore prom-
ulgated ‘substantially for an ulterior purpose’ and are ac-
cordingly invalid.

But the NHRPL was designed to provide legislative 
guidance in determining private health service prices. As 
the CMS put it in 2005, ‘the challenge in the NHRPL will 
be to publish a set of reference prices which reflect fair 
reimbursement for health services rendered, based upon 
sound and defensible research on actual costs of services 
rendered and reasonable income expectations of health 
service providers’ (CMS, 2005: 46). Further, the scheme of 
the Act clearly contemplates a degree of regulation of the 
private sector in the public interest. This is evident from 
the definition of a ‘health establishment’, which includes 
the private sector, the objects of the Act in section 2 and 
various provisions that govern the private health sector 
and the public.

An alternative process
While many of Ebersohn AJ’s findings may indeed be vul-
nerable to challenge on appeal, the state’s decision not to 
seek leave to appeal means that there is very little room to 
develop, publish and promulgate NHRPLs capable of hav-
ing any impact on cost containment in the private health 
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industry. The only option now available to the state to ad-
dress the issue is legislative – by the enactment of a new 
statutory health pricing framework. The relevant legisla-
tion would make it clear that a transparent health pricing 
mechanism is not anti-competitive in the way that the 
conduct of the BHF and SAMA was deemed to be.

The competition law framework is not antagonistic 
to the reasonable regulation of any sector. Indeed, com-
petition regulation is aimed at ensuring a fair balance in 
the marketplace and is premised on a recognition that a 
completely free market will not function in a manner that 
is completely fair to consumers of goods and services. The 
preamble to the Competition Act proclaims that South Af-
ricans will benefit from ‘an efficient, competitive economic 
environment, balancing the interests of workers, owners 
and consumers and focused on development’. Further, 
section 2 provides that one of the Act’s purposes is to ‘ad-
vance … social and economic welfare’.

The objectionable conduct in the BHF and SAMA cases 
was that parties that were meant to be in competition with 
one another were agreeing on prices for the health serv-
ices that they provided or funded. It would therefore be 
inappropriate to consider amending the Act in a manner 
that exempted such objectionable conduct. Were there 
to be a form of regulation that included representatives 
of the public interest and operated within the confines of 
a narrowly defined statutory framework, this would most 
likely not fall foul of the Competition Act.

Given our concerns relating to the value of an NHRPL, 
we are of the view that time and effort may be better spent 
in developing, with expert advice and consultation, a stat-
utory pricing mechanism that is more likely to apply down-
ward pressure on price escalation in the private health sec-
tor. Developed in or after consultation with the Minister 
of Trade and Industry, such a mechanism – which in effect 
would constitute an exemption to the Competition Act for 
the purposes of regulating private health service prices in 
the public interest – would be given legal force either in 
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Case review

African Commission reaffirms protection of socio-economic 
rights in the African Charter
Lilian Chenwi

Communication 279/03, Sudan Human Rights Organisa-
tion v The Sudan, and Communication 296/05, Centre on 
Housing Rights and Evictions v The Sudan

In July 2010, the ruling of the African Commission 
on Human and Peoples’ Rights (African Commis-
sion) in relation to communications 279/03 and 
296/05 was made public, the decision having been 
adopted in May 2009. The communications were 
submitted by the Sudan Human Rights Organisa-
tion (SHRO) and the Centre on Housing Rights 
and Evictions (COHRE), respectively, against the 
Sudan government. However, because the appli-
cants in the SHRO case did not appear before the 
African Commission on the merits, the Commis-
sion considered and decided only the COHRE case 
on the merits.

The decision is viewed as another landmark decision, as it 
speaks to the indivisibility of human rights and advances 
socio-economic rights, such as the rights to housing, food, 
water and health, as well as the need for effective domes-
tic remedies.

The facts and admissibility
The complaints concerned allegations of ‘gross, massive 
and systematic’ violations of human rights in the Darfur 
region of Sudan, including forced evictions, the destruc-
tion of public facilities and properties, the looting and de-
struction of foodstuffs, crops and livestock, the poisoning 
of wells and the denial of access to water (paras 1–14 and 
207). It was alleged that these acts had been committed 
in a discriminatory manner against people of black African 
origin in the Darfur region (para 63). The civil and political 
and socio-economic rights at stake included the rights to 
life and dignity, the right to be heard, the right to property, 
the right to health, the right to protection of the family and 
the rights to food and water.

The situation was compounded by the unavailability of 
local remedies. It was impossible to bring issues of human 
rights violations before independent and impartial courts 
since the state was under a military regime, resulting in 
intimidation, threats and harassment where a case was 
brought (para 64). Moreover, it was argued that the Su-
dan government had taken few or no steps to remedy the 
violations. Displacements into remote regions also made it 

impossible for people to avail themselves of any remedies 
(para 67).

The Sudan government disputed the allegations. It also 
challenged the complaints on admissibility grounds under 
article 56(5) of the African Charter on Human and Peoples’ 
Rights of 1981 (African Charter) (paras 69–80). One of 
such grounds referred to by the government was the non-
exhaustion of local remedies. Article 56(5) of the Charter 
requires, among other grounds, that local remedies be ex-
hausted before a complaint is brought to the African Com-
mission, except if such remedies are unduly prolonged.

The African Commission, while finding the case to be 
admissible, stated in relation to local remedies that ‘the 
scale and nature of the alleged abuses, [and] the number 
of persons involved ipso facto make local remedies una-
vailable, ineffective and insufficient’ (para 100). Local rem-
edies are ‘available’ if they can be utilised without impedi-
ment, ‘effective’ if they offer a prospect of success, and 
‘adequate’ or ‘sufficient’ if they are capable of redressing 
the wrong complained against (Viljoen, 2007: 336).

Decision of the Commission

Forced evictions, the rights to life and dignity, and 
the right to be heard
With regard to the rights to life and dignity, the African 
Commission pointed out that international courts have 
interpreted the right to life broadly to include the right to 
dignity and the right to a livelihood (para 146). It found a 
violation of the right to life provided under article 4 of the 
African Charter based on the lack of effective investiga-
tions into cases of arbitrary killings and extra-judicial ex-
ecutions (para 153).

The Commission also found a violation of the right to 
dignity in the fact that the government of Sudan and its 
agents had actively participated in the forced eviction of the 
civilian population and failed to protect the victims against 
this violation, and that the state had targeted the civilian 
population when fighting the armed groups. The Commis-
sion found this to be cruel and inhuman, and thus to have 
‘threatened the very essence of human dignity’ (para 164).

A violation of the rights to life and dignity was also 
found in the fact that the forced eviction of the Darfur ci-
vilian population could not be justified under article 27(2) 
of the African Charter (para 166). This article provides that 
‘[t]he rights and freedoms of each individual shall be exer-
cised with due regard to the rights of others, collective se-
curity, morality and common interest’. The reasons for the 
finding were that the government of Darfur had not acted 
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The Commission considered it an 

affront to common sense and justice 

to expect victims to bring their 

plights to the courts in Sudan.

diligently to protect the civilian population against viola-
tions by its forces or third parties and had failed to provide 
immediate remedies to victims (para 168).

The failure of the state to investigate and prosecute its 
agents and third parties also resulted in the Commission 
finding a violation of the right to be heard under article 7 
of the African Charter. The Commission considered it an af-
front to common sense and justice to expect victims who 
suffered fear due to constant bombing, violence, burning 
of their houses and evictions to bring their plights to the 
courts in Sudan (para 182). Access to competent national 
organs to have their case heard was thus seen to be im-
practical and illusory (para 185).

Forced evictions, liberty and security, freedom of 
movement and protection of the family
The African Commission further derived the right not to 
be forcibly evicted or displaced from the right to freedom 
of movement and residence provided for in article 12(1) of 
the African Charter (paras 186 and 189). States have a duty 
to ensure that the right to freedom of movement and resi-
dence is not restricted. Any restrictions ‘should be propor-
tionate and necessary to respond to a specific public need 
or pursue a legitimate aim’ (para 188).

The Commission did not find the restrictions set out in 
these communications to be justifiable (para 189). It thus 
found a violation of article 12(1) of the African Charter, 
because the government of Sudan had failed to prevent 
forced evictions or to take urgent steps to ensure that dis-
placed persons returned to their homes (para 190). In ar-
riving at this conclusion, the Commission considered the 
UN Guiding Principles on Internal Displacement, adopted 
by the UN General Assembly in 1998, requiring states and 
international actors ‘to prevent and avoid conditions that 
might lead to displacement of persons’ (principle 5).

The African Commission also observed that the right 
to liberty and security protected in article 6 of the African 
Charter complemented the right to freedom of move-
ment. It held that if internally displaced persons were not 
able to move freely to their homes because of insecurity or 
because their homes had been destroyed, then their lib-
erty and freedom were proscribed (para 177). The failure of 
the government of Sudan to take steps to protect the vic-
tims thus amounted to a violation of article 6 of the African 
Charter. The Commission drew attention to women and 
girls, whose rights to liberty and security had remained an 
illusion as a result of several factors including sexual and 
gender-based violence against them (para 178).

The African Commission also found a violation of article 
18(1) of the African Charter, which states: ‘The family shall 
be the natural unit and basis of society. It shall be protected 
by the State which shall take care of its physical and moral 
health.’ The Commission held that the forced eviction of 
people from their homes and the killing of family members 
threatened the very foundation of the family and rendered 
the enjoyment of the right to family life difficult. This was 
compounded by the fact that the government had done 
nothing to prevent the violations of this right (para 216).

Right to property
Article 14 of the African Charter guarantees the right to 
property. The right ‘may only be encroached upon in the 
interest of public need or in the general interest of the 
community and in accordance with the provisions of ap-
propriate laws’. The Commission observed that there were 
two principles in respect of the right to property: the first 
related to its general nature, providing for the principle of 
ownership and peaceful enjoyment of property, and the 
second provided for the possibility and conditions of limi-
tation of the right (para 193). The state had a duty to ‘re-
spect’ and ‘protect’ this right. It was required to establish 
conditions and provide means to ensure the protection of 
life and property in times of both peace and war. The state 
was also required to ensure that displaced persons were 
resettled in safety and with dignity (para 201).

Drawing from international jurisprudence (such as the 
European Court of Human Rights decisions in Dogan and 
Others v Turkey of 19 June 2004 and in Akdivar and Others 
v Turkey of 30 August 1996, both concerning the destruc-
tion of homes and property), the Commission held that the 
victims had been deprived of their property, even though 
the state had not taken possession of the victims’ property 
and the property was destroyed by military and armed 
forces acting on their own or alleged to be supported by 
the state (para 194).

The African Commission also considered the UN Prin-
ciples on Housing and Property Restitution for Refugees 
and Displaced Persons (the Pinheiro Principles), which 
were endorsed by the UN Sub-Commission on the Promo-
tion and Protection of Human Rights on 11 August 2005. 
The African Commission stated that, though these princi-
ples were not binding, they reflected emerging principles 
in international human rights law jurisprudence and, when 
read together with other decisions, had persuasive value 
as a guide to the interpretation of the right to property in 
the African Charter (para 204). Principle 5 deals with the 
right to be protected from displacement and sets out the 
following obligations of states:

5.2	 States should incorporate protections against dis-
placement into domestic legislation, consistent with 
international human rights and humanitarian law and 
related standards, and should extend these protec-
tions to everyone within their legal jurisdiction or ef-
fective control.

5.3	 States shall prohibit forced eviction, demolition of 
houses and destruction of agricultural areas and the 
arbitrary confiscation or expropriation of land as a pu-
nitive measure or as a means or method of war.
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5.4	 States shall take steps to ensure that no one is sub-
jected to displacement by either State or non-State 
actors. States shall also ensure that individuals, cor-
porations, and other entities within their legal juris-
diction or effective control refrain from carrying out 
or otherwise participating in displacement. 

Following its consideration of the relevant jurisprudence 
and principles 5.3 and 5.4, the African Commission found 
a violation of article 14, on the basis that the government 
of Sudan had failed to refrain from evicting the victims or 
demolishing their houses and property, and had not taken 
steps to protect the victims from constant attacks and 
bombings. Whether or not the victims had title to the land 
was immaterial. The Commission held that

the fact that the victims cannot derive their livelihood from 
what they possessed for generations means they have 
been deprived of the use of their property under conditions 
which are not permitted by Article 14 (para 205).

Right to health
The African Commission also found a violation of article 16 
of the African Charter, which guarantees the right to the 
best attainable state of physical and mental health. The 
provision also requires states to take necessary measures 
to protect the health of their people and ensure that they 
receive medical attention when sick.

The Commission noted the developments in interna-
tional law relating to the normative content of the right 
to health, which includes health care and health condi-
tions (para 208). Specifically, the Commission considered 
General Comment 14 of the UN Committee on Economic, 
Social and Cultural Rights, on the right to the highest at-
tainable standard of health (UN doc. E/C.12/2000/4) and 
the duties on states contained in it. These include the obli-
gations to ensure that third parties do not encroach on the 
enjoyment of the right, to refrain from unlawfully pollut-
ing water and soil during armed conflicts, to ensure that 
third parties do not limit people’s access to health-related 
information and services, and to enact or enforce laws to 
prevent the pollution of water (paras 209 and 210).

The Commission also recalled its decision in Free Le-
gal Assistance Group and Others v Zaire (Communications 
25/89, 47/90, 56/91 and 100/93 (2000) AHRLR 74). In that 
case, the Commission had found the failure of a state to 
provide basic services such as safe drinking water and elec-
tricity and the shortage of medicine to constitute a viola-
tion of the right to health (para 211).

The Commission thus found that the destruction of 
homes, livestock and farms, and the poisoning of water 
sources, exposed the victims to serious health risks and 
therefore constitute a violation by the government of 
Sudan.

Right to economic, social and cultural development
The Commission also considered whether the government 
of Sudan had violated article 22 of the African Charter, which 
guarantees the right to economic, social and cultural devel-
opment. Because this right is a collective right, the Com-

mission first had to determine whether the victims consti-
tuted a ‘people’ within the context of the African Charter 
(para 218). Considering the characteristics used to define 
people – such as language, religion, culture, territory, his-
tory and ethno-anthropological factors – the Commission 
found the population of the Darfur region to constitute 
‘people’ (paras 220–223). It then held that ‘[t]he attacks 
and forced displacement of Darfurian people denied them 
the opportunity to engage in economic, social and cultural 
activities’ and also impeded the right to education for their 
children as well as other individual rights. The Commission 
thus found a violation of article 22 of the African Charter 
(para 224). The Commission also considered the right to 
equality in arriving at its decision, specifically section 19 of 
the African Charter, which recognises the right of all peo-
ple to enjoy the same respect and rights and prohibits the 
domination of one people by another (para 221).

The remedy
In addition to the violations above, the Commission also, 
based on the fact that article 1 of the African Charter places 
a general obligation on states to recognise the rights con-
tained in it and adopt measures to give effect to the rights, 
found a violation of that provision (paras 227 and 228).

Following the finding of violations, the African Com-
mission recommended that the government of Sudan 
should, among other things,

investigate the abuses and reform its legislative and ju-•	
dicial framework in order to handle cases of serious and 
massive human rights violations;
take measures to ensure that there were effective do-•	
mestic remedies, including restitution and compensa-
tion;
rehabilitate economic and social infrastructure, such as •	
education, health, water, and agricultural services, in 
the Darfur provinces in order to facilitate the return of 
those that had been displaced; and
establish a national reconciliation forum to resolve, •	 in-
ter alia, issues of land, grazing and water rights, includ-
ing the destocking of livestock.

Conclusion
The decision of the African Commission reinforces the pro-
tection of socio-economic rights in the African Charter and 
the need for effective domestic remedies. It reaffirms that 
where there are serious and widespread violations that 
make it impossible to access remedies, domestic remedies 
can be considered to have been exhausted. It elaborates on 
the right to property, the prohibition on forced eviction and 
the right of peoples to their economic, social and cultural 
development.  It speaks to the right to water, which is not 
explicitly provided for in the African Charter. It accentuates 
the fact that forced evictions and displacements impact on 
a range of rights: civil, political, economic, social and cul-
tural. This decision is therefore relevant to many countries, 
including states parties to the African Charter such as South 
Africa, where evictions are a regular occurrence.
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Updates

The decision of the African Commission and 
other relevant documents are available at 
http://www.cohre.org/Sudan. The UN Guid-
ing Principles on Internal Displacement can be 
accessed at http://www.internal-displacement.
org/guidingprinciples and the UN Principles on 
Housing and Property Restitution for Refugees 
and Displaced Persons (Pinheiro Principles) at 
http://www.cohre.org/store/attachments/Pin-
heiro%20Principles.pdf.

Parliaments and the MDGs
During the Millennium Development Goals (MDGs) sum-
mit that took place in New York from 20 to 22 September 
2010, the Inter-Parliamentary Union (IPU) and the United 
Nations (UN) Millennium Campaign organised a meeting 
aimed at mobilising parliamentary support for MDG poli-
cies and plans. The meeting, held on 21 September, served 
to highlight in very concrete terms what parliaments and 
parliamentarians can do to help advance the MDGs.

The IPU has frequently emphasised the role of parlia-
ments in meeting the MDGs. For instance, it has stated the 
following:

Parliaments have a role to play in fostering awareness 
and guaranteeing efficient oversight of government pro-
grammes, furthering the adoption of the right policies 

and budgets and promoting legislative reform for the 
implementation of the MDGs. Ensuring public participa-
tion and exercising and displaying political will are key to 
achieving the MDGs (IPU Progress Report 2000–2010).

The MDG Summit Outcome Document that was adopted 
on 22 September acknowledges the particular role of par-
liaments in meeting the MDGs by 2015.

For further information, visit the IPU website at http://
www.ipu.org/news-e/latest.htm or http://www.ipu.org/
splz-e/mdg10.htm. The IPU Progress Report 2000–2010 is 
available at http://www.ipu.org/splz-e/speakers10/3a.pdf. 
South Africa’s MDG country report 2010 can be accessed 
at http://www.pmg.org.za/files/docs/100921mdg.pdf.

Parliamentarians discuss issues around HIV and AIDS

During the XVIII International AIDS Conference held in Vi-
enna, Austria, from 18–23 July 2010, members and staff of 
parliament from 47 countries met on 20 July to discuss leg-
islative aspects of HIV relating to key affected populations. 
The meeting was organised by the Inter-Parliamentary 
Union (IPU) and the Parliament of Austria. The discussion 
focused on how to strike a balance between criminal law 
and public health in the field of HIV and AIDS so that both 
could function as effectively as possible. Specific emphasis 
was on testing and HIV virus transmission modes (sexu-
al, intravenous and vertical, ie from parent to child). The 
meeting further discussed human rights concerns associ-
ated with interventions to prevent mother-to-child trans-
mission of HIV. The following agreements were reached:

Members of parliament agreed that laws exclusively 
criminalizing the transmission of HIV constitute a viola-
tion of the right not to be discriminated against, further 
stigmatize persons living with HIV and create a false 
sense of security. Instead of criminalizing HIV transmis-
sion, parliaments should examine and audit the laws 
that already exist and that are or can be applied in the 
context of HIV. Members of parliament agreed that 
interventions to prevent transmission from mother to 
child are the most cost-effective way to remove one 
mode of HIV transmission. They endorsed the interna-
tional community call to eliminate vertical transmission 
of the HIV virus by 2015 and pledged to support this as a 
goal in their countries (IPU website).

For further information, visit the IPU website at http://
www.ipu.org/news-e/latest.htm or http://www.ipu.org/
splz-e/aids10.htm.
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Book review
Sandra Liebenberg, 2010. Socio-economic 
rights: Adjudication under a transformative 
constitution. Juta

Geoff Budlender spoke at the launch in July.

It is a great privilege to be invited to participate in launch-
ing Sandra Liebenberg’s book. This book is a monumen-
tal piece of work. It combines an account of the struggle 
for the constitutional recognition of social and economic 
rights in South Africa, a jurisprudential analysis of the basis 
for this recognition, a comprehensive and detailed account 
of the way in which our courts have dealt with social and 
economic rights in this phase of the development of this 
area of our law, and a scholarly critique of the judgments 
and the literature which have now emerged.

We have now more or less completed the first phase of 
the development of this area of our law. I say this because 
it is only now that one can begin to say that our practition-
ers and our courts have fully accepted that these are rights, 
they are legal rights, and they have to be given effect. We 
are, however, only at the early stages of the second phase, 
which is establishing clearly the content of the rights, and 
we are on the threshold – perhaps just past the threshold 
– of the third phase, which is developing appropriate rem-
edies for breaches.

Sandy titles the ‘remedies’ chapter of her book ‘Re-
sponsive remedies’. It seems to me that this is a very apt 
way of describing what is needed. I will say something 
more about that a bit later.

The significance of this work has been described by 
Karl Klare, of Northeastern University School of Law in 
Boston, Massachusetts, as follows: ‘This book establishes 
South African socio-economic rights jurisprudence as an 
academic discipline.’

In my opinion, that judgement is right. The publication 
of this book marks the emergence of a systematic jurispru-
dence of social and economic rights in South Africa. This 
book will, I think, become the primary text on which we 
rely, and the primary text to which we will refer, for some 
years to come. It will also be the primary text to which for-
eign courts and scholars will refer when they want to un-
derstand social and economic rights in South African law.

The book bears Sandy’s fingerprints. It is meticulous, 
comprehensive and thoughtful. It does not, unfortunately, 
reflect the extent to which she is herself responsible for the 
jurisprudence which has developed – through her writing, 
through her work as an expert adviser in the constitutional 
negotiations, and through her participation and advice in 
some of the most important cases she discusses. I can con-
firm, for example, that in the Grootboom case, she played 
a critical role in formulating the general approach which 
ultimately found favour in the Constitutional Court. And 
that was not a lone example.

Sandy has been a scholar-activist. This book is the prod-
uct not of just a few years of study and writing, but of a sub-
stantial career thinking about and working on these issues.

In the few minutes which are left to me, I want to refer 
to the part of this book which I hope will become the most 
influential. It is pages 434 to 438, which deal with ‘The 
transformative potential of structural remedies’.

We are all too painfully aware of the problem. On the 
one hand, we have, for example, a constitutional right to 
education. On the other hand, we have a school system, 
large parts of which are broken and non-functional. For the 
children in these schools, their situation mocks the Con-
stitution. Those children are almost all doomed, from the 
first day when they enter school, to a schooling which will 
fail them, and which will prevent them achieving their po-
tential as human beings.

It is a desperate situation, and one which the courts 
seem powerless to address in any meaningful way. The 
courts cannot simply order the schools to do better.

This book brings to our attention the pioneering writ-
ing which has been done in these areas by Charles Sabel 
and William Simon. Sandy describes it as follows:

This type of structural interdict is capable of facilitating 
the ‘experimentalist’ remedial approach described by 
Charles Sabel and William Simon in their classic study on 
new directions in public interest litigation in the United 
States. These innovative structural remedies represent 
a departure from the normal finality, and ‘command-
and-control’ features of judicial remedies. Initially a 
court gives an order which defines the broad goals to be 
achieved to cure the constitutional violation. The order 
further requires the respondents, through a process of 
deliberative engagement and negotiation with the appli-
cants, to devise a plan detailing the concrete measures 
and steps to be taken in order to meet those goals. The 
approval of the plan and its implementation are subject 
to ongoing judicial supervision. However, the court leaves 
as much latitude as possible for the formulation, imple-
mentation and monitoring of the plan to be resolved 
through deliberative negotiation between the claimants, 
relevant organs of State and, possibly, other stakeholders 
(Liebenberg, 2010: 435).

These orders also reinforce the foundational constitu-
tional values of accountability, responsiveness and open-
ness. Executive officials ‘must make explicit policies and 
subject themselves to mechanisms of measurement and 
monitoring that make their performance more readily ac-
cessible …’ (Liebenberg, 2010: 436). 

Sandy shows that the Constitutional Court has taken initial 
steps in this direction through its orders for ‘meaningful 
engagement’ in cases such as Port Elizabeth Municipality 
and Olivia Road. Those cases show how the courts can ad-
dress the fundamental inequality between the parties, and 
create a mechanism through which those who hold formal 
power (often the local municipality) and those without for-
mal power (the people threatened with eviction) can be 
brought to the table in a position of relative equality. If the 
parties are ordered to engage with each other to attempt to 
resolve the problem, and to report to the court on what has 
been done, the power relations shift quite dramatically.

This is most clearly illustrated by Olivia Road. There, 
the City of Johannesburg had taken the view that there 
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was no alternative to the immediate eviction of the occu-
piers of several unsafe and unhealthy buildings, and that 
it (the City) could provide no effective relief for the people 
who would be rendered homeless. In short, the City took 
the view that this was not its problem. Conversely, the oc-
cupiers took the view that they would not move at all un-
less they were to remain in the inner city. They said that 
they would rather remain in the unsafe buildings than be 
removed to the periphery of the city. A stalemate had been 
reached.

When the ‘engagement’ order was made, each party 
was uncertain whether it would achieve its goal. Each was 
therefore required to engage with the other seriously, and 
not in a purely formal manner – because it knew that the 
proposals it put forward in the engagement, and the results 
of the engagement, would be reported to the Court, which 
would then decide what remedy (if any) to order. The out-
come was, at least for me, quite unexpected. Remarkably, 
a solution was arrived at which was not only satisfactory 
to all, but consistent with the Constitution: arrangements 
were made for urgent steps to be taken to minimise the 
health risk caused by the buildings, alternative accommo-
dation was made available within the City on terms which 
were agreed, and the occupiers agreed to move.

If one tries to understand why this happened – and the 
parties had, after all, been litigating against each other for 
some time, without finding this solution – it seems that it 
happened because the order made by the Constitutional 
Court had destabilised the existing inequality: the power-
ful were obliged to take the powerless seriously, and the 
powerless were no longer simply the passive beneficiaries 
of government largesse: they were the holders of rights. 
That is, of course, in the very nature and purpose of rights: 
they affect power relations. It is precisely why social and 
economic rights are so important.

This literature and learning is still largely unknown to 
South African lawyers and courts. We are still locked into 
the paradigm of treating structural remedies as punitive, 
rather than as a practical method for addressing a con-
stitutional breach. The justification for these orders does 
not have to rest on a finding that the government is un-
trustworthy, which is the premise from which many of the 
previous arguments and judgments have proceeded. The 
orders can open up democratic space, enabling people to 

participate in the formulation of policies and programmes 
that affect their lives. And this can be done by carving out 
an area where the court has a legitimate role which is con-
sistent with the separation of powers.

I am hopeful that Sandy’s work in opening this up will 
lead us to innovative approaches which will enable us to 
ensure (for example) that our children are not mocked by 
the Constitution. In many areas of our national life, we 
need to adopt this approach to enable the courts to play 
their proper role: to declare when conduct is inconsistent 
with the Constitution, to enable the parties to take the 
necessary steps to bring about compliance with the Con-
stitution, and to ensure that this is done.

All that remains for me is to congratulate Sandy on this 
book, and to thank her on behalf of all of us for the founda-
tion she has laid for the next phase of this work, which lies 
ahead.

Sandy, we are all in your debt, and we join you in cel-
ebration.

Geoff Budlender is a senior counsel at the Cape 
Bar.

To order copies of the publication, contact Juta Law Cus-
tomer Services on 021 763 3500 or cserv@juta.co.za. Or get 
in touch with Hanlie Wroth, International Sales Manager, 
Juta & Company, on 021 659 2584 (tel), 021 659 2662 (fax), 
083 450 2789 (cell) or hwroth@juta.co.za.

To order online, visit www.jutalaw.co.za/catalogue/item-
display.jsp?item_id=11894.

The publication of this book marks 
the emergence of a systematic 
jurisprudence of social and economic 
rights in South Africa. ‘‘

‘‘

‘‘

‘‘
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Lilian Chenwi, 2010. South Africa: State of 
state reporting under international human 
rights law

Civil society involvement in the reporting process is •	
weak. Although the government has commissioned 
specific CSOs or consultants to prepare reports, this 
does not qualify as CSO engagement in the reporting 
process. 
There is also need to improve institutional capacity and •	
coordination between government departments in the 
preparation of reports.
The limited role that Parliament has played in the re-•	
porting process is also of concern. While Parliament 
has been more visible in relation to the APRM, the 
same cannot be said for reporting under the UPR or hu-
man rights treaties.
Parliament must be more involved in the State report-•	
ing process. Its oversight function provides it with an 
opportunity to interrogate government on complying 
with its reporting obligation and to question the verac-
ity of the information in State reports. Further, Parlia-
ment is free to provide inputs on draft reports.
South Africa does not also seem to take its reporting •	
obligation in relation to the UPR and APRM as seriously 
as it should. It failed to submit its report under the UPR 
in advance and the APRM process was rushed, which 
impacted negatively on the consultation process with 
other stakeholders.
State report-writing has placed a burden on the South •	
African government. Though the reporting process re-
quires resources, data and technical expertise and can 
be time consuming, investment in resources to produce 
a quality report that is part of a continuing process of 
realising rights can assist in governments’ accountabil-
ity to its citizens and its international accountability on 
human rights issues. It should be noted that States can 
seek technical assistance from a range of UN agencies.
Preparing concrete and comprehensive reports re-•	
quires political will and positive action. 
Government must prepare a methodology to deal with •	
the reporting backlog. 
Findings and recommendations arising from conclud-•	
ing observations or UPR and APRM reports must be 
mainstreamed into policy discussions and documents, 
to ensure their effective implementation.
CSOs and NHRIs need to be proactive in participating •	
in the reporting process and the submission of shadow 
reports on South Africa’s compliance with its human 
rights obligations. 

The full paper is available at www.communitylawcentre.
org.za/news/south-africa-state-of-state-reporting-re-
search-paper/. See also www.peopletoparliament.org.za

This research paper was presented at the semi-
nar on ‘Promoting constitutional rights through 
international human rights law: The state of 
South Africa’s state reporting’ held in Cape Town 
on 22 September 2010. It outlines South Africa’s 
reporting obligations and provides an update of 
its reporting status under core international hu-
man rights treaties at the UN and African regional 
levels. The paper examines South Africa’s obliga-
tions, emphasising those that it has ratified as 
well as relevant optional protocols. It also consid-
ers South Africa’s reporting obligations and status 
under other mechanisms, such as the Universal 
Periodic Review (UPR) and African Peer Review 
Mechanism (APRM). 

The paper also sets out the objectives of state reporting in 
relation to treaties, and the general guidelines on report-
ing. Treaty-specific guidelines are further considered for 
each treaty. The objectives of the UPR and APRM are also 
stated. The paper further considers the role of other actors 
in the reporting process, such as National Human Rights 
Institutions (NHRI), Civil Society Organisations (CSOs) and 
Parliament. 

It shows the gloomy picture of the status of South Af-
rica’s reporting under core UN and African human rights 
treaties. Reporting under other mechanisms, such as the 
UPR and APRM, is also a matter of concern. It seems that 
reporting is approached not as a self-critical assessment 
of South Africa’s efforts to realise the rights in the treaties 
it has ratified, but rather as a mere formality. The govern-
ment’s general non-compliance with its reporting obliga-
tion in terms of the UN and the AU is glaring. Further, a 
number of reports fail to meet the reporting guidelines 
and do not include information on the implementation of 
recommendations made on previous reports. 

Accordingly, the paper makes recommendations for 
improving compliance with South Africa’s reporting obli-
gations, including the following: 

The effective participation of other stakeholders in the •	
reporting process is important to ensuring compliance 
with the reporting obligation, as the preparation of the 
State report requires input from a variety of sources. 

Research paper


